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LATEST NEWS 

SI 2014/2705 -The European Communities 
(Designation) (No. 3) Order 2014 

The European Communities (Designation) (No. 3) Order 2014, among other 
things, designates the Commissioners for HMRC, under the European 
Communities Act 1972, to make orders, rules, regulations and schemes, in 
relation to the traceability of, and security feature for, tobacco and tobacco 
products. The Order comes into force on 10 November 2014. 

See http://tinyurl.com/l6xpert for full details. 

SI 2014/2726 -The Value Added Tax (Place of Supply 
of Services) (Exceptions Relating to Supplies Not Made 
to Relevant Business Person) Order 2014 

The Value Added Tax ( Place of Supply of Services) ( Exceptions Relating to 
Supplies Not Made to Relevant Business Person) Order 2014 amends the Value 
AddedTaxAct 1994 to change the place of supply rule for VAT purposes for 
most supplies of broadcasting, telecommunication and electronic (BTE) 
services when made to a non-business person to ensure, as far as possible, 
that such supplies are taxed where they are consumed. The Order comes into 
force on 1 January 2015. 

See http://tinyurl.com/pou2auy for full details. 

The Revenue Scotland and Tax Powers Act 
2014 - Correction Slip 

This correction slip makes the following amendment to the Revenue Scotland 
and Tax Powers Act 2014: 

'Section 235(1): paragraph (b), beginning "within 30 days after the 
should be re-numbered as paragraph (a) and paragraph (c), which reads 
"to Revenue Scotland.", should be re-numbered as paragraph (b).' 

The correction slip can be found at http://tinyurl.com/o8f7yhz. 

The Tribunals, Courts and Enforcement Act 2007 
(Consequential, Transitional and Saving Provision) 
Order 2014 - Correction Slip 

This correction slip makes the following amendment to the Tribunals, Courts 
and Enforcement Act 2007 (Consequential, Transitional and Saving Provision) 
Order 2QU: 
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'Page 3, article 4(4)(b), line one: "... paragraph 1 of Schedule 3 ..." should read "... paragraph 1 of Schedule 5...".' 
The correction slip can be found at http://tinyurl.com/lkgtyr8. 

Scottish consultation on subordinate legislation to RSTPA 2014 

The Scottish Government has published a consultation on subordinate legislation in respect of the Revenue 
Scotland and Tax Powers Act 2014 (RSTPA 2014), which obtained Royal Assent on 24 September 2014, for comment 
by 9 January 2015 (with one exception). 

The RSTPA 2014 is the third of three related pieces of tax legislation which, taken together, pave the way for the 
introduction of two new devolved taxes on 1 April 2015: land and buildings transaction tax (LBTT) and Scottish 
landfill tax (SLFT). 

The RSTPA 2014 contains a significant number of powers for Scottish Ministers which enable them to specify how 
aspects of the legislation will operate in practice. The consultation provides a brief overview of each of the powers 
which the Government intends to exercise by 1 April 2015 and invites comments on draft Scottish Statutory 
Instruments (SSIs) in respect of each of the enabling powers. 

The draft SSIs under consultation are as follows: 

• the Revenue Scotland (First Planning Period) Order 2014; 

• the Scottish Tax Tribunals (Voting, Time Limits and Offences etc.) Regulations 201 5; 

• the Revenue Scotland and Tax Powers Act (Record Keeping) Regulations 2015; 

• the Revenue Scotland and Tax Powers Act (Reimbursement Arrangements) Regulations 2015; 

• the Revenue Scotland and Tax Powers Act (Privileged Communications) Regulations 2015; 

• the Revenue Scotland andTax Powers Act (InvolvedThird Party) Order 2015; 

• the Revenue Scotland andTax Powers Act (Interest on UnpaidTaxand Interest Rates in General) Regulations 2015; 

• the Revenue Scotland andTax Powers Act (Fees for Payment) Regulations 2015; 

• the Revenue Scotland andTax Powers Act (Postponement ofTax Pending a Review or Appeal) Regulations 2015; 
and 

• the Scottish Tax Tribunals (Eligibility for Appointment) Regulations 201 4. 

The SSIs will be finalised taking into account the responses received and laid before the Scottish Parliament in 
February 2015. If approved, they will come into force on 1 April 2015. 

Comments are requested on the draft ScottishTaxTribunals (Eligibility for Appointment) Regulations 2014 by 
31 October 2014, as the intention is to lay these regulations before the Scottish Parliament in November to 
facilitate the appointment of members of the Scottish Tax Tribunals. All other comments to the consultation should 
be made by 9 January 2015. 

The consultation document is available at http://tinyurl.com/mlkp59k. 

Scottish consultation on Scottish Tax Tribunal Rules 

The Scottish Government has published a consultation on the Scottish Tax Tribunal Rules, for comment by 
9 January 2015. 

This consultation paper is the second following the Revenue Scotland andTax Powers Act 2014 (RSTPA 2014) 
obtaining Royal Assent. The first consultation, published on 6 October 2014, was in respect of subordinate 
legislation to RSTPA 2014. 
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One of the main purposes of the RSTPA 2014 is to establish the Scottish Tax Tribunals to hear appeals against 
decisions taken by Revenue Scotland. The approach the Scottish Government has taken is to, as far as possible, 
mirror the Tribunal Rules that apply in the UK, namely the Tribunal Procedure (First-tierTribunal) (TaxChamber) 
Rules and the Triburial Procedure (UpperTriburial) Rules. 

The draft SSIs under consultation are as follows: 

• the First-tierTaxTriburial for Scotland Rules 2015; and 

• the Upper Tax Tribunal for Scotland Rules 201 5. 

The SSIs will be finalised taking into account the responses received and laid before the Scottish Parliament in 
February 2015. If approved, they will come into force on 1 April 2015. 

The consultation document is available at http://tinyurl.com/oek68jv. 

Smith Commission calls for submissions on further devolution in Scotland 

The Smith Commission is inviting the public to submit, by 31 October 2014, their views to help guide the 
Commission's consideration of what further powers should be devolved. 

Lord Smith has been tasked with convening cross-party talks to produce, by 30 November 2014, Heads of 
Agreement with recommendations for further devolution of powers to strengthen the Scottish Parliament within 
the UK. 

The Scottish Government published its proposals to the Smith Commission on 10 October 2014. It says its key 
focus 'will be on delivering 'powers for a purpose' - that means putting forward proposals that will deliver real 
change for the people of Scotland and better equip the Scottish Parliament to create jobs, protect public 
services and tackle inequality'. 

The Scottish Government's proposals include full fiscal responsibility for the Scottish Parliament; full autonomy 
for income tax. National Insurance, corporation tax, capital gains tax, fuel duty, air passenger duty and inheritance 
tax; responsibility for all domestic expenditure with payments made to the UK Government for reserved services; 
a sustainable framework for public finances including the necessary borrowing powers; and responsibility for key 
economic levers. 

More details on how to respond to the Commission's call for submissions are available at 
http://tinyurl.com/mprmpp8. 

Submissions made via the Chartered Institute of Taxation (ClOT) should be sent to the ClOT by 24 October 2014 
(see http://tinyurl.com/kt5jy4c). 

More details on the Scottish Government's proposals are available at http://tinyurl.com/ojnrwtw. 

Draft legislation timetable issued by Treasury 

The Treasury has set out a timetable for publication of draft legislation and consultations after the Autumn 
Statement on 3 December. 

It has confirmed that draft clauses to be included in the next Finance Bill will be published on 10 December 2014, 
together with responses to policy consultations, explanatory notes, tax information and impact notes (TIINs) and 
other accompanying documents. 

The consultation on the draft legislation will be open until 4 February 2015. 
More details are available at http://tinyurl.com/lckasr4. 
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FairTax Mark awarded to FTSE 100 SSE pic 

FTSE 100 energy company SSE pic has become the first among the largest listed UK companies to be awarded the 
FairTax Mark, in recognition of high qualityof transparency and accountability in tax reporting and governance as 
well as the effective tax rate paid by the company. 

The FairTax Mark (FTM) award, which was launched in February 2014, is the first independent accreditation process 
which identifies companies that are making a genuine effort to provide greater detail of their tax arrangements in 
various jurisdictions. 

To achieve this accreditation, SSE has published a clear group tax policy and significantly enhanced the tax 
disclosure notes within its Financial Statements to meet the stringent transparency levels required by the FTM. 
These go well beyond the current requirements of UK company law. 

The company says it will provide country-by-country data and also disclose its current tax separately from its full 
tax charge for each year; put on record what tax reliefs and allowances it claims and what impact they have; and 
explain fully how its current tax bills and deferred tax interact. SSE's group tax policy also states clearly that it does 
not use artificial tax avoidance schemes or tax havens to reduce its tax liabilities. 

Richard Murphy, Director of the FairTax Mark, said: 

'The award of the FairTax Mark to SSE is especially welcome given that the company has significantly enhanced 
the tax disclosure notes within its Financial Statements, and has as a result established new benchmarks for 
corporate disclosure. It has set a standard that other UK based companies, including multinationals, now need to 
match.' 

More details are available at http://tinyurl.com/kqoeyw5 and http://tinyurl.com/mglntud. 

EU-wide VAT gap is 16% of revenues 

The UK's VAT collection rate remains above the average according to a study by the European Commission (EC), 
which shows that across all the EU member states some €177bn (£140bn) in VAT revenues was lost due to 
non-compliance or non-collection in 2012, equivalent to 16% of the expected total. 

The Commission's VAT Gap study data calculates the difference between the amount of VAT due and the amount 
actually collected in 26 member states. The UK tax gap is measured at 10%, the same as it was in 2011, and below 
its high of 13% in 2009. 

The Commission says its estimates, which suggest that VAT revenues grew 2.2% in the UK in 2012, are very close to 
and consistent with those produced by HMRC. 

The lowest VAT gaps were recorded in the Netherlands (5% of expected revenues), Finland (5%) and Luxembourg 
(6%). In contrast, Romania (44%), Slovakia (39%) and Lithuania (36%) recorded the largest gaps. 

The EC's report is available at http://tinyurl.com/k8tx59j. 

EC launches web portal to prepare businesses for new VAT rules 

The European Commission (EC) has launched a web portal to help businesses adapt to the change in VAT rules that 
will enter into force in 2015. 

From 1 January 2015, the place of taxation for broadcasting, telecommunications and electronic (BTE) 
services involving business to consumer (B2C) supplies will be determined by the location of the consumer. In order 
to simplify the administration of this new rule, the Mini One Stop Shop (MOSS) is being introduced which will allow 
businesses to register in just one EU member state and submit a single VAT return and payment each quarter for all 
their cross border supplies of digital services. 
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As member states have different standard VAT rates, different reduced rates and different exemptions, the web 
portal provides information about the various VAT rules across the EU to facilitate businesses that opt to use 
the MOSS. It also includes a list of national contact points to facilitate contact with national administrations on 
matters relating to the 2015 changes. 

The portal is available at http://tinyurl.com/n9hv2qo. 

EC 2014 report on tax reforms in EU member states 

The European Commission (EC) has published its annual tax reforms report. Taxation paper No 48: Tax Reforms in EU 
Member States, which examines reform trends and provides in-depth analysis of challenges and possible solutions 
in key areas of tax policy. 

The report provides an overview of tax reforms that member states implemented over the past year, examines the 
role that taxation can play in addressing consolidation needs, and explores ways to make tax structures more 
growth-friendly. It found that many member states have reduced the tax burden on labour and expects the tax 
burden to stabilise in 2014. 

The report also looks at the size of tax bases, in particular, it examines the efficiency of housing taxation, the debt 
bias in corporate taxation, commonly used tax expenditures in direct taxation and the VAT base. 

According to the report, the general trend in corporate income taxation was towards a narrowing of the tax base. 
Only a small number of member states broadened the base for corporate tax, mainly by restricting loss reliefs and 
interest deductibility; and reduced their headline corporate tax rates. 

The report highlights that in practice, EU member states collect VAT revenue far below the level that would be 
reached were there no exemptions or reduced rates and suggests that member states could narrow this gap by 
limiting the use of reduced rates and non-compulsory exemptions. 

Finally, the report presents an in-depth assessment of environmental taxes, tax compliance and governance, and 
the link between the tax system and income equality. 

It found that a significant number of member states increased environmental taxes and suggests that member 
states could also restructure vehicle taxation and/or phase out environmentally harmful subsidies such as reduced 
VAT rates on energy products, and income tax expenditures for the private use of company. 

The report also revealed that all member states have introduced measures to fight tax fraud and tax evasion and to 
improve tax compliance. 

Taxation paper No 48: Tax Reforms in EU Member States: 2014 Report is available at http://tinyurl.com/l4wyw6q. 

HMRC update fuel contamination guidance 

HMRC's 'Wet line contamination - best practice guidance' has been renamed 'Fuel contamination guidance for HMRC 
and industry' and now includes other types of contamination besides wet line, and also amends sections that 
previously included repayments by HMRC. 

By law, contamination of a taxed road fuel with a rebated fuel is forbidden. The guidance explains procedures that 
distributors can follow to minimise the risk of cross-contamination when delivering rebated and non-rebated fuels 
from the same vehicle. It also includes HMRC's guidance for their officers on procedures and expectations when 
dealing with contaminations. 

The guidance is available at http://tinyurl.com/k6js5ue. 

HMRC consultation: Control of Raw Tobacco 

HMRC have published a consultation document on two options for controls on the holding and movement of raw 
tobacco, for comment by 30 January 2015. 
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The controls seek to reduce the risk of evasion of excise duty. The first and HMRC's preferred option is the 
introduction of a scheme of registration for all businesses and individuals importing or using raw tobacco for any 
purpose. The second option is to bolster existing powers of seizure. 

The Government is also seeking suggestions for any alternative methods of control which would meet the same 
objective. 

The consultation document is available at http://tinyurl.com/kzk7gx9. 

Spirit Drinl<s Verification Sclieme information updated 

HMRC have updated the information on their website about the Spirit Drinks Verification Scheme (SDVS) to reflect 
changes to the transitional arrangements, timelines and technical guidance. 

The SDVS, which launched on 10 January 2014, is a measure designed to safeguard the reputation and authenticity 
of UK produced spirit drinks with a Geographical Indication (Gl). HMRC are the designated verifying authority for 
UK spirit drinks with a protected Gl, so those involved in the production and bulk importation of Scotch Whisky 
need to apply to HMRC. 

HMRC intend to publish details of verified bulk importers, blenders and/or bottlers and labellers outside Scotland 
in January 2015 and the brands they bottle in January 2016. The Scotch Whisky first verification cycle is expected to 
be completed in January 2016, when the second cycle of verification will commence. 

More details are available at http://tinyurl.com/lkjmyzf. 

Gambling tax online registration service available from 3 November 2014 

HMRC have announced that their full online registration service for gambling tax will be available from 
3 November 2014, although earlier registration (by form) from 14 October 2014 is possible. 

From 1 December 2014, general betting duty (GBD), pool betting duty (PBD) and remote gaming duty (RGD) will 
apply on a 'place of consumption' basis instead of the 'place of supply' basis. A business with a liability to GBD, PBD 
or RGD under the new rules, must register for the appropriate tax (a separate registration is needed for each tax), 
submit returns and pay any tax due in sterling. Businesses should take care not to apply more than three months 
before any GBD, PBD or RGD activity starts as the application will become null and void. 

Those who wish to register before 3 November 2014 can do so by completing an appropriate online form, 
depending on whether they want to register for GBD, PBD or RGD, from 14 October 2014. Using one of these 
forms for registration will involve a two-stage process, which will include HMRC contacting the party for further 
information where necessary, using the details provided. 

HMRC are moving to an online system for registering for these taxes and for making returns. They can issue 
paper forms for registration and returns only if the business does not hold (and is not required to hold) a Remote 
Operating Licence (ROL) from the Gambling Commission (GC). 

HMRC say there will also be some changes to the accounting periods for GBD and PBD returns. The accounting 
periods will change from monthly to quarterly. RGD accounting periods are already quarterly. 

HMRC's guidance on gambling tax reform changes is available at http://tinyurl.com/nqrehmp. 

EC customs 'Facts and figures' updated for 2013 data 

The European Commission (EC) has incorporated 2013 data into its Customs: the 'Facts and figures' webpage. 

The customs value of total (extra-EU) trade for 2013 was €3.4tn, which the EC says is more than the total yearly 
retail sales in the EU. The most frequently used mode of transport in EU trade is maritime transport followed by air 
and road transport. 

The updated information is available at http://tinyurl.com/khl4dvg. 
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HMRC Agent Update 44 

Issue 44 of Agent Update, HMRC's bimonthly round-up of the latest developments in tax, HMRC service and 
consultations for accountants and tax professionals, has been published. 

This October - November 2014 issue features the phasing in of penalties for late real-time PAYE returns; 
information for employers and their advisers in respect of Workplace Pensions; HMRC's Credit Card Sales Campaign; 
the recently updated Anti Money Laundering Guidance for Money Service Businesses; and enhancements to the 
HMRC's bereavement service. 

The update is available at http;//tinyurl.com/o5jxztr. 

HMRC Briefs 

HMRC Brief 35/14 - Lok'nStore Group pic decision on calculating deductible VAT 

This brief sets out HMRC's position following the decision of the Upper Tribunal in R&CCommrsv Lok'nStore Croup 
pic [2014] BVC 523 that the Partial Exemption Special Method (PESM) proposed by Lok'nStore Group PLC produced 
a more fair and reasonable result for calculating deductible VAT on overheads than the standard method. HMRC 
are not appealing the decision, but do not intend to change their policy regarding floor space PESMs. They do not 
consider that floor space PESMs are normally appropriate for retail businesses. 

For further details, see http://tinyurl.com/ko58sar. 

HMRC Brief 36/1 4 -VAT: liability of snowballs 

HMRC Brief 36/14 sets out HMRC's position following the decision of the First-tierTribunal in Lees of Scotland 
Ltd &Anor [2014] TC 03754. HMRC have accepted the FTT's decision that Snowballs covered with coconut were 
zero-rated 'cakes' and will be updating their guidance and Public Notice 701/14 food in respect of this type of 
snowball confectionery in due course. 

For further details, see http://tinyurl.com/m4yt28o. 

HMRC Brief 37/14 -VAT grouping rules 

HMRC Brief 37/14 outlines HMRC's position following the European Court of Justice (ECJ) judgment in Skandia 
America Corp (USA), filial SverigevSkatteverket (Case C-7/13) [2014] BVC 43 where it was held that a VAT group is a 
separate taxpayer from its constituent members. As UK VAT grouping rules differ from Swedish VAT grouping rules, 
HMRC say they are carefully considering the impact, if any, that this decision has on the UK rules and whether any 
changes to legislation are required. A further update will be issued in due course. 

For further details, see http://tinyurl.com/k8dqmgh. 

HMRC Brief 38/14 - VAT: compulsory charge on single use carrier bags in Scotland 

HMRC Brief 38/14 explains the VAT, corporation tax and income tax implications of the introduction by the Scottish 
Parliament of a compulsory charge, set at a minimum of five pence, on single use carrier bags provided with goods 
supplied in or from Scotland effective from 20 October 2014. Where suppliers are liable to charge VAT, the amount 
they charge for a bag is tax inclusive at the standard rate of VAT. For corporation tax and income tax, receipts from 
the compulsory charge on single use carrier bags should be brought into account in calculating trading profits. 

For further details, see http://tinyurl.com/pdttd2b. 
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HMRC Notices 

HMRC Notice 147A- Pool Betting Duty 

HMRC have issued a Notice 147A concerning the reforms to pool betting duty (PBD), which come into force on 
1 December 2014. This notice is in addition to the version of Notice 147 dated September 2010, and should be read 
together with HMRC Notice B - Contingency. 

For further details, see http;//tinyurl.com/q5b97lb. 

HMRC Notice 196 - Excise goods: registration and approval of wareliousel<eepers, 
warehouse premises, owners of goods and registered consignors 

HMRC have issued a revised Notice 196 (October 2014) which explains the UK requirements for the warehousing 
of excise goods held in duty suspension within the UK. The notice has been amended to provide information on the 
introduction of a due diligence condition on registered excise businesses and to update HMRC contact details. It 
cancels and replaces the October 2012 version. 

For further details, see http://tinyurl.com/lze3ys5. 

HMRC Notice 203A - Registered Consignees 

HMRC have issued a revised Notice 203A (October 2014) which sets out the UK's requirements for the commercial 
movement of excise goods by a registered consignee. The notice has been amended to provide information on the 
introduction of a due diligence condition on registered excise businesses and to update HMRC's contact details. It 
cancels and replaces the October 2012 version. 

For further details, see http://tinyurl.com/kx2wmb3. 

HMRC Notice 204A -Temporary Registered Consignees 

HMRC have issued a revised Notice 204A (October 2014) about the UK's requirements for the commercial 
movement of excise goods by a Temporary Registered Consignee (TRC). The notice has been amended to provide 
information on the introduction of a due diligence condition on registered excise businesses and to update HMRC 
contact details. It cancels and replaces the October 2012 version. 

For further details, see http://tinyurl.com/nrr6ebe. 

HMRC Notice 204B - Commercial importers and tax representatives: EU trade in 
duty paid excise goods 

HMRC have issued a revised Notice 204B (October 2014) which explains the UK's requirements for the commercial 
importation of excise goods already released for consumption in another EU member state. The notice has been 
amended to provide information on the introduction of a due diligence condition on registered excise businesses 
and to update HMRC contact details. This notice cancels and replaces the March 2010 version. 

For further details, see http://tinyurl.com/mjoo9ow. 

HMRC Notice 451A- General Betting Duty 

HMRC have issued Notice 451A concerning the reforms to general betting duty (GBD) which come into force 
on 1 December 2014. This notice is in addition to the version of Notice 451 dated April 2010 and should be read 
together with HMRC Notice B - Contingency. 

For further details, see http://tinyurl.com/l4texf7. 
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Accompanying guidance to HMRC Notice 456- Double Taxation Relief for 
gambling duties 

HMRC have published guidance notes to be read in conjunction with Notice 456 (published on November 2012) 
which explains the double taxation relief (DTR) provisions that apply to the gambling duties. 

General betting duty (GBD), pool betting duty (PBD) and remote gaming duty (RGD) due on or after 

1 December 2014 will no longer be eligible for DTR. The guidance, Gambling Duties - Withdrawal of Double Tax Relief 

(DTR) Transitional Rules explains the special, transitional rules under which final DTR claims must be made. 

The guidance is available at http://tinyurl.com/lqvhddy. 

HMRC Notice 455A - Remote Gaming Duty 

HMRC have issued a revised Notice 455A (22 October 2014) concerning reforms to remote gaming duty (RGD) 
which come into force on 1 December 2014. This notice is in addition to the version of Notice 455 dated April 2010 
and should be read together with HMRC Notice B - Contingency. Section 6.2 on joint and several liability has been 
added to the notice. This revised notice cancels and replaces the 15 October 2014 version. 

For further details, see http://tinyurl.com/k3g9ayv. 

HMRC Notice B - Contingency 

HMRC have issued Excise Notice B on the gambling tax reforms which come into force on 1 December 2014. The 
notice should be read alongside the October 2014 editions of HMRC Notices 451 A General Betting Duty (GBD), 
147 A Pool Betting Duty (PBD), and 455A Remote Gaming Duty (RGD) - 'the A Notices' - applicable to bookmakers 
(liable to GBD/PBD) and gaming providers (liable to RGD) who need to register with HMRC under the gambling tax 
reforms before 1 December. Certain paragraphs within the A notices will direct readers to a replacement paragraph 
within the B notice. The replacement paragraphs are effective between 14 October and 2 November 2014. Notice B 
also contains other paragraphs which are 'additional' to those in the A Notice. 

For further details, see http://tinyurl.com/m5wz7t9. 

HMRC Notice 702 - Imports 

HMRC have issued a revised Notice 702 (October 2014) which explains how imported goods are treated for 
VAT purposes. Amendments have been made to update the address for the C18 team and to remove commentary 
on 'Isle of Man VAT registered importers' from the notice. This notice cancels and replaces the April 2014 version. 

For further details, see http://tinyurl.com/kjy3l9h. 

On the HMRC website 

The following items have recently appeared on the HMRC website (www.hmrc.gov.uk/news/index.htm): 

• Community/Common Transit and TIR Newsletter - 03/2014 

On the GOV.UK website 

The following items have recently appeared on the GOV.UK website: 

• Anti-Dumping Duty measure AD2004 and AD2005 

• Compensatory interest rates for Inward Processing Relief and Temporary Admission - new figures for 
October 2014 have been added to the listing 
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• Customs Information Paper 67: EU sanctions on exports to Russia 

• Customs Information Paper 68: EU sanctions on exports to Crimea and Sevastopol 

• Customs Information Paper 69: withdrawal of Guide to Importing and Exporting: Breaking down the Barriers 

• Customs Information Paper 70: full launch dates for the Automatic Licence Verification System extension 
project 

• Tariff notices 64, 65, 66, 67, 68 and 69 - various tariff classifications 

• Tariff Stop Press Notice 56 and 57 amendments to volume 2 of the printed tariff 

• Integrated Tariff of the United Kingdom: volume 3 updated 

COURT ROUND-UP 

European Court of Justice 

Welmory sp. z o.o. v Dyrektor Izby Skarbowej w Gdahsku (Case C-605/12) 

The European Court of Justice (ECJ) considered whether a Cypriot company receiving supplies of services from a 
company belonging in Poland had a fixed establishment in the supplier's country. The ECJ found that the existence 
of a fixed establishment should be determined by the degree of permanence of the establishment and the extent of 
human and technical resources present to enable the company to receive the services supplied and use them for its 
business. This was a matter for the national court to consider as it had exclusive jurisdiction to verify such factors. 

European Court of Justice (Third Chamber) 
Opinion delivered 16 October 2014 

Comment by Joe Wilkins, tax contributor 

The ECJ arrived at the conclusion expected, leaving it for the national court to determine whether a 
fixed establishment exists by virtue of a taxable person having sufficient human and technical resources to enable 
it to operate its business. The court did not find it necessary to explore the implications for taxpayers having access 
to, and control over, third party resources in another member state. However, there was nothing in the judgment 
to challenge the concept that businesses which provide services in another country using the resources of a group 
company or an independent third party may have a fixed establishment in that country. For commentary on the 
meaning of place of belonging, see the CCH VAT Reporter at t|13-471. 

See http://tinyurl.com/nkejrwj for full details. 

First-tierTribunal 

Fleming Agri-Products Ltd [2014] TC 04077 

The First-tierTribunal (FTT) allowed the appeal against HMRC's decision to refuse zero-rating for goods sent from 
the UK. 

First-tierTribunal 
Decision released 16 October 2014 

Comment by Stan Dencher, CCH tax writer 

The facts of this case are unusual, given the nature of the back-dating of the deregistration in the ROl.The case 
illustrates that HMRC are keen to deny zero-rating if the strict conditions are breached. 

For commentary on zero-rating for exports from the UK to another member state, see the CCH VAT Reporter at 
1163-090. 

See http://tinyurl.com/n3hmdtf for full details. 
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Barlin Associates Ltd [2014] TC 04070 

The First-tier Tribunal (FTT) allowed the appeal against HMRC's refusal to repay output tax shown on a credit note, 
which concerned an agreed reduction in the consideration for a supply. 

First-tierTribunal 
Decision released 15 October 2014 

Comment by Stan Dencher, CCH tax writer 

This case is a victory for common sense and illustrates some of the complex provisions that apply to late claims. 
For commentary on correcting errors and reduced consideration, see the CCH VAT Reporter at 1155-248. 
See http://tinyurl.com/mlcocwv for full details. 

Shields & Sons Partnersinip [2014] TC 04057 

The First-tierTribunal (FTT) dismissed the appeal against HMRC's decision to cancel the registration of the 
partnership to use the Agricultural Flat-rate Scheme (the Scheme), on grounds relating to the protection of the 
revenue. 

First-tierTribunal 
Decision released 8 October 2014 

Comment by Stan Dencher, CCH tax writer 

Cases on the Scheme are rare (but see Blackburn Bros Cattle Co Ltd [2014] TC 03187 and Juliari [2000] BVC 2,251). 
HMRC could have sought to cancel the Appellant's flat-rate certificate on the basis that reversion to normal VAT 
accounting would not involve administrative difficulties. 

For commentary on the Scheme, see the CCH VAT Reporter at 1)53-500. 

See http://tinyurl.com/p2tnqhxforfull details. 

INC Intermediate Holdings Ltd [2014] TC 04051 

The First-tierTribunal (FTT) dismissed the appeal by INC because INC made an exempt supply of 'banking services' 
when it accepted deposits and paid interest on them. Thus, the disputed VAT on costs was irrecoverable. 

First-tierTribunal 
Decision released 7 October 2014 

Comment by Stan Dencher, CCH tax writer 

This case may go to appeal, as the dispute concerned input tax amounting to £6,032,280. For VAT purposes, the 
facilities supplied by ING and used by depositors were not provided 'free of charge'. The vital question was to what 
supplies the input tax on the costs was attributable. The FTT found as a fact that ING supplied exempt banking 
services to its depositors for a consideration. In any appeal, ING may struggle to overturn that finding of fact. 

For commentary on exemption for financial services, such as banking, see the CCH VAT Reporter at 1140-100. 

See http://tinyurl.com/pwzvkq2 for full details. 

Tyne Valley Motorhomes [2014] TC 04081 

The First-tierTribunal (FTT) allowed the appeal against HMRC's decision to deny zero-rating for sales of vehicles 
converted for handicapped persons. 

First-tierTribunal 
Decision released 23 September 2014 
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Comment by Stan Dencher, CCH tax writer 

This case illustrates the uncertainties as regards zero-rating for vehicles converted for handicapped persons. HMRC 
suspect that some adaptations to vehicles are made primarily to abuse the relief and to avoid paying VAT at the 
standard rate on significant amounts of money. HMRC have uncovered cases where the zero-rating of supplies of 
some vehicles was part of an abusive scheme that soon involved a later private resale to a non-handicapped person. 

For commentary on zero-rating for vehicles converted for handicapped persons, see the CCH VAT Reporter at 
1150-385. 

See http://tinyurl.com/k55alaj for full details. 

FTT Case Decisions Summary 

The table below lists the most recent Finance and Tax First-tier Tribunal (FTT) indirect tax decisions released by the 
HM Courts & Tribunals Service. Case reports have/will be published for the cases in bold. 



FTT Reference 


Case Name 


Decision Released 


Category 


TC 04045 


Kitchens & Bathrooms (London) Ltd* 


29 September 2014 


VAT 


TC 04047 


V8680 Ltd' 


1 October 2014 


VAT 


TC 04049 


Fogarty (Filled Products) Ltd* 


7 October 2014 


VAT 


TC 04050 


C K Direct Peterborough Ltd* 


7 October 2014 


VAT 


TC 04051 


ING Intermediate Holdings Ltd 


7 October 2014 


VAT 


TC 04055 


Roland Barton Transport* 


7 October 2014 


VAT 


TC 04057 


Shields & Sons Partnership 


8 October 2014 


VAT 


TC 04059 


Bayleaf Cleaning Ltd* 


8 October 2014 


VAT 


TC 04064 


Meldrum Solicitors LLP* 


7 October 2014 


VAT 


TC 04065 


Bilsby* 


7 October 2014 


VAT 


TC 04066 


Select Windows (Home Improvements) Ltd* 


14 October 2014 


VAT 


TC 04068 


Butt* 


14 October 2014 


VAT 


TC 04069 


Johnson* 


15 October 2014 


VAT 


TC 04070 


Barlin Associates Ltd 


15 October 2014 


VAT 



'Case decision will be reproduced in CCHTaxCases. 

FEATURE ARTICLE 

Spooky stories in the world of VAT 

Neil VJarren is an independent VAT consultant and speaker who worked for Customs and Excise for 14 years until 1997 

To get into the spirit of Halloween, this article is going to share with you some VAT horror stories, illustrating a fact 
that we all know about this great tax - it can bite you when you least expect it! Sometimes, the tax reminds me 
of the famous line from the film Jaws 2 (or was it Jaws 3 or possibly Jaws 7) - 'just when you thought it was safe to 
come out of the water'! And in true theatrical style, I'll save the best horror story until last, based on a recent case 
involving VAT of £93m, where everything relied on the interpretation of one word! 

VAT registration can be backdated up to 20 years ... and be careful with three party transactions 

in the case of Lane [2013] TC 02909, Mrs Lane provided a comprehensive cleaning, maintenance and gardening 
service to owners of holiday homes in Cornwall. According to HMRC, she exceeded the VAT registration threshold 
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in September 1999 and should have registered on 1 November 1999. This left her with an eight-year VAT liability 
as the problem was identified by HMRC on a visit in 2007. However, the taxpayer claimed that she was not directly 
supplying services to the holiday home owners, but only acting as an agent, i.e. the main supply was between the 
self-employed tradesmen and cleaners and the home owners. The income that the taxpayer retained (and referred 
to as 'commission') was below the VAT registration threshold. 

The two key issues considered by the tribunal were: 

• the nature of the terms and conditions agreed between the property owner and taxpayer (which were 
inconclusive because they contained inconsistencies); and 

• the actual reality of the arrangement as far as the basic facts were concerned. A key comment in the tribunal 
report was as follows: 

'In the event of any damage caused by a cleaner, the property owner would be likely to complain to and seek a 
remedy from Spot On with whom he or she had contracted rather than the cleaner' 

The taxpayer's appeal was dismissed - she was deemed to be acting as a principal. 

As a general observation, there is a tendency for advisers to see three party transactions in the best possible light 
as far as VAT is concerned, when the reality might be very different. Think about this issue if you act for any taxi, 
hairdressing or beauty industry clients where a main business, e.g. a hairdressing salon, utilises the services of a 
range of self-employed individuals such as stylists. Always remember that HMRC can go back up to 20 years to 
correct a belated VAT registration - the time period is not capped at four years as is the case with the correction 
of errors on previous VAT returns. In the Lane case, an overall analysis of the facts clearly demonstrated that the 
commercial arrangement was between the taxpayer and the homeowners. 

Deregistration and output tax on assets - don't forget the opted property! 

If a business deregisters on either a voluntary or compulsory basis, there is an output tax liability on its final VAT 
return in relation to stock and assets if the following conditions are met: 

• the assets/stock are standard rated - and input tax was claimed when they were purchased; 

• output tax is due on the market value of the asset at the date of deregistration; 

• if the total output tax payable (stock plus assets) is less than £1,000, it is ignored as being de minimis. 

So here's the horror story ... if a business owns a property and made an option to tax election on that property, 
then it can be ignored, as far as an output tax liability on deregistration is concerned if no input tax was claimed on 
the original purchase of the building. This situation would be relevant if the original seller had not opted to tax 
the property and had, therefore, sold it as an exempt supply. But if input tax was claimed on the purchase of the 
building (because the seller had opted) and the buyer opted to tax the property as well, then output tax would 
be due when the buyer deregisters. This is what happened in the case of Mollan & Co Ltd [2011] TC 00828 when a 
property worth £200,000 was omitted from the final VAT return submitted by the company. The output tax liability 
of £30,000 (the company deregistered in 2009 when we had 15% VAT) was increased by a careless error penalty of 
£4,500 - not a good day at the office for Mr Mollan. 

Don't miss out on windfalls with the flat rate scheme (FRS) 

A small business owner with annual taxable sales of less than £150,000 must always review the benefits of joining 
the FRS for the simple reason that once a VAT return has been submitted to HMRC based on normal accounting, 
i.e. output tax less input tax, the business cannot go back retrospectively as far as the scheme is concerned. So, any 
potential tax savings are lost. The legislation gives HMRC the power to agree a retrospective application but their 
view is that the scheme is all about 'time savings' rather than 'tax savings' and once a return has been submitted 
based on traditional VAT accounting, there is no scope to save time. So there is as much chance of a retrospective 
application being allowed (if returns have been submitted) as there is of me becoming a fan of the TV programme 
X-Factor. 
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I 1 

Example 1 

John is a sole trader accountant (VAT registered) and his annual sales and input tax figures for the last 
four years (excluding VAT) have been as follows: 

• accounts work for UK customers - £140,000; 

• accounts work for business customers outside UK - £45,000; 

• input tax -£500. 

John thinks he has never been eligible to join the FRS because his total sales exceed £150,000. However, 
the key point with the scheme is that the joining threshold is based on 'taxable' sales in the next 
12 months {HMRC Notice 733, para 31) - the accounts work for overseas business customers is outside 
the scope of VAT under the general B2B (business to business) rule. It is therefore ignored as far as the 
FRS joining threshold is concerned and there is no tax to pay on this income when the business is using 
the scheme. John is eligible to join the FRS because his expected taxable sales in the next 12 months are 
less than £150,000, i.e. the relevant figure is £140,000. And the annual VAT saving to John would have 
been worth £3,140, i.e. VAT payable of £27,500 with normal accounting (£28,000 - £500) compared 
to an FRS liability of £24,360, i.e. gross taxable income of £168,000 x 14.5% flat rate percentage that 
applies to accountants. 

I 

Input tax can only be claimed when VAT has been correctly charged in the first place 

I dealt with a situation a number of years ago where a tenant vacating a property needed to pay £150,000 to the 
landlord at the end of his rental agreement as a 'dilapidation payment'. The landlord wanted to add VAT at 20% 
to this charge because he had opted to tax the property in question - the landlord took the view (with some logic) 
that all of his income connected with an opted property must be subject to 20% VAT. However, good news - no 
VAT is due on dilapidation payments because there is no sale of goods or services from the landlord to the tenant in 
this situation. In VAT speak, the payment is outside the scope of VAT. In effect, the payment represents a claim for 
damages by the landlord against the tenant's 'want of repair' (HMRC Notice 742, para 1010). 

However, what would be the situation if the landlord had added £30,000 of VAT to the charge and the tenant had 
reclaimed input tax? The answer is that HMRC would have the power to disallow this claim because input tax can 
only be claimed if VAT has been correctly charged in the first place. The fact that the tenant has a tax invoice from 
the landlord is irrelevant. Hopefully, the tenant will be able to hunt down the landlord for a VAT credit so that he is 
not out of pocket ... keeping his fingers crossed that he has not emigrated to Spain and disappeared from the radar! 

Be careful with the place of supply rules 

'Never say never' is an important phrase in the world of VAT. Since 1 January 2010, the place of supply for most 
services has been where the customer is based if the customer is in business - so if the customer is outside the 
UK, this means the supply is outside the scope of UK VAT. But this is not always the case - see the horror story at 
Example 2. 
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Example 2 

ABC Estate Agents are based in London but have found a buyer for a residential property in France 
that is owned by a Russian business person. The sale is for £4m and ABC have invoiced the Russian for 
3% commission on the deal, i.e. £120,000. They have not charged UK VAT because the customer is in 
business and is based outside the UK - is this correct? 

Answer - they are correct not to charge UK VAT - but they have made a land supply where the key issue 
is where the land is based, i.e. France. Land supplies are an exception to the general B2B/B2C rules. So, 
ABC should acquire a French VAT number and charge French VAT (also 20%) on £120,000 to the Russian 
and account for this tax to the French tax authorities. 



One word in the legislation makes all the difference 

As many of you know, my three passions in life are VAT, football and The Jeremy Kyle Show - and two of these 
three overlapped in the recent VAT case involving Sportech Ltd and the VAT liability of entry fees to a competition 
called 'spot the ball' between 1979 and 1996. The tax involved was a mere £93m and the issue depended on 
whether 'spot the ball' (a competition where you are given a caption from a football match without the ball and 
you have to put an 'x' where you think the ball is) is a game of chance (exempt from VAT) or partly or wholly a 
game of skill (standard rated). The First-tier Tribunal ruled in favour of the taxpayer and HMRC repaid output tax 
declared by Sportech for the 18-year period in question (including interest). The company showed the income as an 
'exceptional' receipt in its half-year accounts to 30 June 2014. 

But never underestimate HMRC - they copied the great Manchester United teams from the days of Sir Alex 
Ferguson (can we have those days back please?) by coming from behind to snatch victory from the jaws of defeat, 
following a successful appeal to the UpperTribunal (UT). The latter court decided that 'spot the ball' was a game of 
skill and, therefore, the receipts were standard rated {R & C Commrs v IFX Investment Company Ltd [2014] BVC 535). 
The UT case was announced on 15 September, so I put on my Hercules Poirot hat and investigated the impact of 
the decision on Sportech's share price. Not good news ... the price fell from 77p to 52. 5p on the day the case was 
announced. But who knows, in the fascinating world of VAT, the taxpayer might appeal the decision to another 
court and clinch an injury time winner against the odds! 

Happy Halloween - and I hope I haven't frightened you too much in this article! 
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